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IN THE SUPREME COURT
OF THE STATE OF UT'AH
In the

~fatter

of the Dissolution of

BUDGET BUILDERS, INC.,
a corporation,

BUDGET BUILDERS, INC., a.
Case No. 7607

corporation,

A ppellam,t,
vs.

STATE TAX COMMISSION,
Respondent.

Brief of Appellant
STATEMENT OF THE CASE
While Utah corporations in dissolution are required
to furnish proof by certificate from the State Tax Commission of all taxes paid before the court may order
them dissolved ( §104-62-6), yet since 1945 if the Commission refuses to give such ''tax clearance'' in ninety
days after request, the dissolving corporation may have
its tax liability determined by the court upon a showcause order against the Commission, and on payment
of any sums which the court finds due shall be dissolved.
as amended, Laws of Utah, 1945)
(§104-62-6
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Budget Builders, Inc., filed its Application For Dissolution herein in the District Court. The Application
showed as it must ( §104-62-2) that all "fees, taxes,
penalties, interest, and costs" due the State were paid.
But the Tax Commission claimed it owed additional
corporation franchise tax (income tax) for 1948 and
1949. It \Vrote advising the corporation that it refused
to give a tax clearance unless the amount claimed was
paid. Of course, the corporation denied that any further tax was due. It had already filed its returns and
paid all taxes which it claimed were owing. So on refusal of the Tax Commission to give the clearance, the
corporation petitioned the court in the dissolution proceedings for a determination of the tax liability by the
court, and secured, as the statute provides, a show-cause
order against the Commission for a court determination
of the liability, if any. The Commission moved to dismiss the Petition and Order to Show Cause, asserting
( 1) that the court lacked jurisdiction of the subject
matter, (2) that the court lacked power to determine the
tax, and (3) that the Petition failed to state facts.
The trial court granted the motion. The Judge refused to determine the tax liability as the statute commands, and entered a judgment dismissing the corporation's Amended Petition; the latter standing on its petition, and declining to further plead.
This dismissal was error, and must be reversed \Vi th
directions to the trial court to reinstate the Amended
Petition and hear and determine the tax liability of the
corporation.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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STATEMENT O·F POINTS

1. The Court Had Jurisdiction And Was Required To
Hear And Determine The Tax Liability Of The Corporation As The Statute Commands.
2. The 1945 Amendment Left No Doubt About The
Courts Being Vested With Jurisdiction To Hear And
Determine A Dissolving Corporation's Tax Liability.
3. A Court Proceeding To Determine A Dissolving Corporation's Tax Liability Is Not An Attempted Review
Of A Decision Of The Tax Commission.
4. The Legislative Intent Controls. The Related-Statute
R-ule Requires The 1945 Amendment To Be Given
Full Effect.
5. The Amended Petition Did State Facts Sufficient
For A Determination Of The Tax Liability By The
Court.
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STATEMENT O·F THE PLEADINGS

As we have seen, this corporation on March 8, 1950,
had filed its Application for Dissolution in the district
court ..
Six months later, in that pending proceeding, it
filed its Amended Petition dated September 15, 1950,
( Tr. 17, before any hearing on its first similar petition)
asking the court to determine its tax liability, and to
adjudge no tax was due, and to order it dissolved.
That Amended Petition was dismissed. So the corporation appealed. The Amended Petition furnishes the
test of this appeal. _It contained two causes of action·
for determination of the tax liability, one .for 1948 and
the other for 1949. These were identical- except for
dates, amounts, etc. This Amended Petition _alleged (tr.
17):
FIRST CAUSE OF ACTION
1.

The corporate existence of the corporation.

2. It filed March 15, 1949, a franchise tax (income tax) return for the first year of its existence
1948, as required by §80-13-23.
3. It reported no income, but a loss of $3389.03
for 1948, paying, nevertheless, taxes of 1j20th of one
per cent of the fair value of its tangible property,
$48.25, for 1948 as required by §80-13-3.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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4. ~Iareh 8, 1950, it filed its Application for Dissolution herein. Notice has been duly published. The
time for publication has expired.
5. As alleged in its Application for Dissolution,
all taxes, penalties, interest, and costs against the corporation are paid, particularly all corporate franchise
taxes (income taxes) for 1948 and 1949.
6. After the dissolution proceedings were commenced, notwithstanding all corporate franchise taxes
were satisfied and discharged, the Commission, nevertheless, wrongfully and erroneously determined there
w·as a deficiency of $1326.29 with $127.99 interest, total ·
$1454.28, claimed as a deficiency due for 1948. August
25, 1950, the Commission mailed notice of such proposed deficiency to the corporation under §80-13-36,
and attached thereto schedules setting out its computation, etc. (Copies of the schedules are attached to
the Petition as exhibits.)
7. By the commission's notice of the proposed
deficiency and schedules thereto, it asserted that additional income of $24,577.37 should have been reported
for tfie year by the corporation decreased (of course)
by the $3389.03 net loss reported by it as aforesaid.
Leaving net taxable income as asserted by the commission of $21,188.34.
8. The commission's determination was erroneous
because the $24,577.37 asserted to be income of the
corporation
""'as not its income at all. But in fact and
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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law was received personally f!;nd individually in 1948
by Edward J. Holmes, Helen J. Holmes, Grant S.
· Jensen, and Maxine B. Jensen (the four ( 4) sole stockholders of the corporation) upon and by sales of their
individual real property sold by them and not the
property of the corporation or sold by it. All gains
on said sales were duly reported by said individuals
as their own personal gains. All taxes due the State
on said gains were duly paid by said individuals as
their own personal income tax at rates up to 5% as
provided by law. ( §80-14-2)
9. But pursuant to its said determination, the
commission in said notice asserted the $24,577.37 was
the corporation's own income and taxable as such to
it, and that a corporation franchise tax (income tax)
was due from the corporation at 3% (provided by
§80-13-3) amounting to $635.65 for the fractional year
February 20, 1948 to December 31, 1948, and $738.89
for the full year 1949 (which is payable in advance)
with $127.99 interest, which after deducting $48.25
previously paid, leaves a net tax and interest claimed
by the commission of $1454.28.
10. N otwithsta.nding said sales were of said individuals' property and were made by them and not
sales of the corporation's property or made by it, the
commission nevertheless erroneously asserted in said
notice of proposed deficiency that the sales were in
fact of the corporation's property and made by it, and
that the $24,577.37 was corporate income on which a
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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deficiency ta.x of said $1454.28 'vas due by the corporation. The commission arbitrarily stated in said
notice (schedule 2-A) :
"It appears that the sale of the real estate reported by the stockholders on their individual
tax return is a sale by the corporation and therefore the profit on the sale is taxable to the corporation.''
11. Notwithstanding there is no tax liability of
the eorporation to the State, the commission wrongfully and arbitrarily (a) asserts a deficiency tax of
$1454.28 against the corporation, and (b) has formally and officially notified the corporation through its
attorneys that it refuses and will continue to refuse
to issue a tax clearance without payment of said proposed deficiency (and also without payment of a deficiency likewise wrongfully asserted for 1949) ; said
notice and refusal being addressed to the corporation's
attorneys, as follows:
THE STATE OF UTAH
State Tax Commission
118 State Capitol
Salt Lake City
August 28, 1950
Thomas & Armstrong
Attorneys at Law
Zion's Savings Bank Building
Salt Lake City, Utah
Gentlemen:
Re: Budget Builders, Inc.
This is to inform you, under date of August 25,
tofor digitization
the provided
above
corporation,
1950,
we
Sponsored
by the S.J.
Quinneymailed
Law Library. Funding
by the Institute
of Museum and Library ServicesproLibrary Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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posed corporation franchise tax deficiency assessments for the years 1948 and 1949, as follows:

Year

Deficiency
Tax
Correct
(overPreviously
Tax
Liability Assessed assessment)

Int. to
10-24-50

Total

$ 48.25 $1,326.29
81.04 1,512.12

$127.99 $1,454.28
20.92 1,533.04

Totals ----$2,967.70 $129.29 $2,838.41

$148.91 $2,987.32

1948 --------$1,37 4.51:1
1949 -------- 1,593.16

Upon payment of these deficiencies and a clearance from the Department of Employment Security, we will be in a position to issue a Tax Clearance Certificate.
Respectfully yours,
STATE TAX COMMISSION
By J. W. Martell
Auditing Division
12. By reason of the premises and the continuing refusal of the Commission wrongfully, erroneously
and arbitrarily in that behalf, a demand upon the
Commission for a certificate certifying that all taxes,
etc. due the State are satisfied and discharged and
for a tax clearance certificate to allow the corporation
to be dissolved is and would be wholly useless, idle
and of no avail.
WHEREFORE, the corporation respectfully
prayed judgment upon said first cause of action as
follows:
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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1. For a show-cause order against the Commission to sho'Y "'" hy the corporation should not be
allowed to be dissolYed.
2. That the Court determine the tax liability of
the corporation to the State; that it be adjudged no
tax liability exists; that the corporation be ordered
dissolved, and for general relief.
SECOND CAUSE OF ACTION (Tr. 22)
(The second cause of action was identical with
the first cause of action except as to dates, amounts,
etc. It covered the full calendar year for 1949. It
alleged that the corporation filed its return showing
no net income but only a net loss for 1949 of $2929.27,
paying no income tax but lj20th of one percent of its
property, $81.04 tax as provided by law. §80-13-3.
The Tax Commission proposed the deficiency, asserting the corporation had $56,034.57 income from sale
of real property, which, after deducting the $2929.27
loss left $53,105.30 asserted income to the corporation
on which the Commission proposed a deficiency (additional tax and interest) of ,$1533.04. The second
cause of action, like the first, shows that the sales were
of property belonging to the four stockholders, individually, and not the corporation, but that the Commission asserts the sales were of property owned by
the corporation and sold by it. It sets out also the
Commission's letter of refusal to issue a tax clearance
untilSponsored
this
proposed deficiency (1949) is also paid. It
by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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prays for a determination by the court of the corporation's 1949 tax liability, exactly as the corporation
prayed for a court determination of its 1948 tax liability).
The Commission's motion to dismiss was on the
grounds hereinafter shown:
MOTION TO DISMISS (Tr. 37)
1. The Amended Petition shows the court lacks
jurisdiction of the subject matter.
2. The court lacks power to review the actions
of the Tax Commission and to redetermine the franchise tax of the corporation for 1948 and 1949.
3. The Petition fails to state facts on which the
relief prayed for can be granted.
The court sustained the motion. Judgment of dismissal followed. It said:
JUDGMENT OF DISMISSAL (Tr. 38)
... It appearing from the Amended Petition that
the court does not have jurisdiction to determine the
franchise tax liability of the corporation and that the
Petition fails to show facts upon which the relief
prayed for can be granted, it is, therefore, ordered,
adjudged and decreed that the Amended Petition and
Order (to show cause) ordering the tax commission to
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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show cause '"'hy the corporation should not be allowed
to be dissolved and the tax liability of the corporation
thereupon determined, be and is hereby dismissed
with prejudice.
September 26, 1950

By J. Allan Crockett, Judge.

But the court did have jurisdiction and power to
determine the tax liability. The Petition did state sufficient facts. The trial court erred and its judgment of
dismissal must be reversed with directions to hear and
determine the corporation's tax liability.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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ARGUMENT
1. The Court Had Jurisdiction And Was Required To Hear
And Determine The Tax Liability Of The Corporation
As The Statute Commands.

Before any hearing upon its :first Petition to Determine the tax liability, the corporation filed its
Amended Petition (Tr. 17). The Amendment was
simply more detailed. The Commission moved to dismiss. The ground of the motion discussed at this point
was: Lack of jurisdiction over the subject matter.
(Tr. 37).
But the statute, as we shall see, expressly bestows
jurisdiction. It deals with dissolutions of corporations
by the courts. §104-62-6. The chapter on court dissolutions says private corporations may be dissolved on
application to the district court, §104-62-1; that 40 to
60 days newspaper notice of the application shall be
given, §104-62-4; that after the time for publication has
expired, a hearing shall be had on the application, and
the court must ''declare the corporation to be dissolved'':
''After the time for publication has expired,
the court may, upon :five days' notice to the persons who have :filed objections, or without further
notice, if no objections have been filed, proceed
to hear and determine the application ; and, if
all statements therein made are shown to be true,
must declare the corporation dissolved. However,
in no instance shall the court declare the corporation dissolved until proof, in the form of a
certificate from the state tax commission, has
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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been filed by the corporation applying for dissolution that all fees, taxes, penalties, interest and
costs due the state have been satisfied and discharged.'' §104-62-6.
Thus, the la'v stood until 1945. And thus, it must
be observed, a dissolving corporation was required to
produce in court a certificate of the tax commission
showing its taxes were all paid, and the court was powerless to dissolve it unless it did.
But what if the corporation could not produce the
certificate¥ What if the tax commission refused to give
a ''tax clearance''~ What then~ As the law stood, the
tax commission could not be compelled to issue a certificate and the court was powerless to dissolve a corporation until it did, even though the corporation owed no
taxes.
So what if the tax commission refused to give a
tax clearance~ The wheels of justice in the courts would
then grind to a sudden stop. The dissolution proceeding
would stand still. The commission would have power of
control over all court proceedings for dissolution. They
would stop by the commission's refusal. They would
start up again only with its consent. The courts' power
to proceed to a plenary judgment of dissolution would
depend wholly on the tax commission. True, bureaus
had attained gigantic sizes and had even preempted portions of the courts' domain, portions previously thought
to be vested solely in the courts. But that residual dohadby thebeen
viewed nevertheless as belonging exclumain Sponsored
S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

14

BUDGET BUILDERS, INC. VS.

sively to the courts. And no bureau had yet become so
outsized as to arrogate the power to itself of controlling
the proceedings of the courts. To say the commission
would not refuse a just clearance is no answer. It is
sufficient that if it did refuse a tax clearance, though
unjustly,. the· court proceeding would come to a halt and
could not start up until the commission relented;. Its
power upon a court's dissolution proceeding was· easily
apparent.
In a situation· where courts could go forward in
cor.porate dissolutions only on certificate of the tax com.
mission· it was natural that something would have to be·
done~ about the law. It was too much to hope that dis~
solving corporations and the tax commission would
always· agree.
The corporation franchise tax (income tax) la"r was
adopted in 1931, ~80-13~1. But the tax;.clearance requirement was not put into the dissolution statute until six
years later, 1937. §104~62~6, as amended, Laws of Utah,
1937", Chapter 141. So starting with 1937 then a corporation had to produce a certificate of ta~ clearance from
· the commission. But if the commission refused, the court
could not go f"orward;. The dissolution was stalled.
B.ut the Legislature saw the problem. Undoubtedly
it was told about it by some of those, at least, to whom
the· commission had refused to give a tax clearance in
dissolution. And it did something about it. It amended
the tax-clearance statute_ by provi~ing that when the
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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commission had refused the tax clearance for 90 days
after request by the dissolving corporation, the court
should issue a show-cause order against the commission
in the dissolution proceeding and try out, itself, the corporation's tax liability and order it dissolved on payment of any taxes which the court found due. §104-62-6,
as amended, 1945.
The law as it was, first with the no-remedy tax clearance requirement of 1937, and as it later became with
the court remedy added therein in 1945, follows in pertinent part :
''However, in no instance shall the court declare the corporation dissolved until proof, in the
form of a certificate from the state tax commission, has been filed by the corporation applying
for dissolution that all fees, taxes, penalties, interest and costs due the state have been satisfied
and discharged.'' (Here ends 1937 text. 1945
Amendment follows in italics.)
"If the said state tax commission refuses or
fails to give such tax clearamce within ninety days
from the request therefor by the dissolving corporation and from the date of the filing of a verified copy of the resolution hereinafter referred
to, the court may, ~tpon request from the cor.pora.tion or upon its own motion, require the tax.
commission to appear in the proceedings and show ·
cause at a time appointed by the court, why the
corporation should not be allowed to be dissolved.
The court shall thereupon determine the tax liability of the corporation, and upon payment of
a.ny surns found by the court to be due to the tax
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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--commission., the court shall order the corporation
dissolved." ... §104-62-6 as amended, 1945, U. C.
A. Pocket Part.

By the 1945 amendment the Legislature besto,ved
jurisdiction on the courts to hear and ''determine the
tax liability" of dissolving corporations.
The contention that the court lacked jurisdiction of
the subject matter, and that ground of the motion to
dismiss, were wholly without merit.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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2. The 1945 Amendment Left No Doubt About The Courts
Being Vested With Jurisdiction To Hear And Determine
A Dissolving Corporation's Tax Liability.
The commission suggested at the trial that certain
provisions of Chapter 13, Title 80, Revenue and Taxation, forbid courts to try out taxes due from corporations. It was asserted that the administrative procedure
by petition to the commission itself for a hearing and
determination of the tax liability was exclusive. That
administrative procedure is set out in §80-13-36 to §8013-48. (We shall have more to say about that a.t page
18 hereafter).
But the contention is unsound, for· while this administrative procedure (contained in the Revenue law)
was exclusive at one time, the Legislature as we have
seen did :iway with its exclusiveness by the 1945 amendment to §104-62-6 (contained in the Code of Civil Procedure) in providing that the courts in dissolution proceedings should have power in the circumstances set
forth to "determine the tax liability of the corporation".
\

.

And to make certain that the administrative remedy
within the Revenue law (Chapter 13, Title 80) was no
longer to be exclusive, the Legislature concluded its
amendment with the following:
''All acts or parts of acts in conflict herewith
are hereby repealed.'' §104-62-6, Laws of Utah,
1945, Chapter 26, §3.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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3. A Court Proceeding To Determine A Dissolving Corporation's Tax Liability Is Not An Attempted Review
Of A Decision Of The Tax Commission.

We have seen that the tax commission moved to
dismiss the corporation's petition for redetermination
of its tax liability, asserting in its motion that the court
lacked jurisdiction of the subject matter. But we have
shown that jurisdiction to determine ~ dissolving corporation's tax was conferred by the 1945 amendment to
the Civil Code, §104-62-6.
But the commission's motion contained an alternate
ground: that the court lacked power to review the actions
of the tax commission and to determine the corporation's
franchise tax for 1948 and 1949.
But no review of a decision of the tax commission
was attempted. What is a "decision" of the tax commission~ It is the final decision which that body renders
after a hearing by it on a petition of a corporation asking the. commission for a redetermination of a deficiency
proposed against it. Look: the law says ·when a corporation files a return, the commission shall audit the return
as soon as possibre. §80-13-27. If it determines there is
a deficiency in the tax, the commission must mail notice
of the proposed deficiency with details, and in 60 ·days
the corporation may petition the commission for a redetermination of the proposed deficiency. §80-13-36. This
petition is filed with and heard. ·by the tax commission
and after a hearing thereon a ''decision'' shall be quickly
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made. §80-13-38. The ''decision'' is final after 30 days.
§80-13-46. But the corporation may appeal the "decision" to the Supreme Court within that time. §80-13-47.
And "no court of this state except the Supreme Court
shall have power to review, reverse or annul any decision of theta.x commission or suspend or· delay the operation thereof''. §80-13-48.
While the last section above means District Courts
may not, but only the Suprem:e Court may; review a
decision of the commission, it is· clear from th·ese sections as a \vhole that the ''decision'' referred to is the
final decision rendered by the commission after a cor:..
poration has fol!'mally filed with the commission a peti~
tion for redetermination of the proposed deficiency, and
after the petition has been heard and tried by· the commission. It is the last "decision" by tliat body after a
c-orporation has applied by petition for a formal hearing by the commission on its proposed deficiency.
We do not contend that if this corporation had filed
a petition \vith the tax commission to' have its correct
tax liability determined and the commission'sc decision
had been rendered against it that the corporation could
have tried out the question over again in the dissolution
proceedings in the court. That would have been an
attempt to review in court a decision of the commission
and is proscribed by §80-13-48. But no ''decision'' was
ever made by the commission here. The matter never
reached the point of a ''decision''. The commission
simply
notified the corporation in its letter of August
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25, 1950 of a proposed deficiency (it referred to proposed
adjustments, Exhibit A, Tr. 27) and that is as far as
things went, except three days later it wrote the corporation's attorneys stating the commission's refusal
to give a tax clearance certificate until the " 'proposed'
corporation franchise tax deficiency" was paid. (Tr. 21).
At that point the 1945 amendment rushed to the aid
of the corporation. Whereas the administrative remedy
of trial and decision by the tax commission had formerly
been exclusive, the amendment extended concurrent
power to the court itself, in the dissoh~tion proceeding,
to ''thereupon determine the tax liability of the corporation". §104-62-6, 1945 Amendment.
The ground of the motion to dismiss, that the court
was powerless to review a decision of the commission,
was not applicable. The corporation had not even petitioned the commission for a hearing or determination.
None had been had, and no ''decision'' had been made
by the commission. So no decision was attempted to be
reviewed in court and the ground of the motion was
without merit.
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4. The Legislative Intent Controls. The Related-Statute
Rule Requires The 1945 Amendment To Be Given Full
Effect.
At the trial the commission argued that the administrative remedy of trial and hearing before the tax
commission was exclusive. (Pa.ge 17, supra). But we
have shown that the 1945 amendment changed things in
that regard, extending jurisdiction to the courts in dissolution cases. And there was nothing in the constitution to prevent it. The provision there is simply:
''The State Tax Commission shall administer
and supervise the tax laws of the state.'' Constitution of Utah, Article XIII, §11.
That is not to say the Legislature could not make
the tax commission subject to suit. In fact, it did just
that in the peginning and it has never been questioned.
~he very first of the powers and duties which the Legislature conferred on the commission were:
''To sue and be sued in its own name.'' §805-46.
There is nothing startling about permitting suit
against the tax commission. Other commissions and
arms of the state may be sued. Some, for example, are:
The Road Commission, §36-2-1; The State Fair Association, §85-4-1; The Industrial Commission, §42-1-22. And
even the state itself, since 1939, may be sued in actions
•
to recover
real and personal property, etc., §104-3-27.
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If the 1945 Legislature intended that courts henceforward should have jurisdiction to determine taxes of
dissolving corporations that ends it for,"In the interpretation of statutes, the Legislative will is the all important or controlling factor." 50 Am. Jur. Statutes, §223.
And while the 1945 amendment to the Civil Code
allowing courts to try out dissolving corporations' taxes
made no reference to the existing revenue statute relating to trial of taxes by the commission, the amendment must be given full effect. It may not be held mean~
ingless as the commission contended and the trial judge
ruled. All legislative enactments must be given effect.
It may not be assumed that one or the other of related
statutes is meaningless, but each such statute must be
construed so as to give each a field of operation.
"Related Statutes. It may be presumed to have
been the intention of the legislature that all its
enactments which are not repealed should be
given effect. Accordingly, all statutes should be
so construed, if possible, by a fair and reasonable
interpretation, as to give full force and effect to
each and all of them. Under this rule, it may not
be assumed that one or the other of related statutes is meaningless. Such statutes will be so
construed as to give each a field of operation."
50 Am. Jur. Statutes, §362.
See to same effect University of Utah vs. Richards,
20 Utah 457; 59 Pac. 96.
And to emphasize its intention that admin!strative
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tions' taxes should no longer be exclusive, the 1945 Legislature closed the amendment vesting courts with jurisdiction by declaring: ''All acts or parts of acts in conflict herewith are hereby repealed".
Clearly the Legislature intended to confer jurisdiction on the courts to try out dissolving corporations'
taxes. The 1945 amendment must be given full effect
as the Legislature intended. The trial court erred in
not doing so and in deciding as the _judgment of dismissal stated ''that the court does not have jurisdiction
to determine the corporation franchise tax liability". 1
1

There is no reason why the courts should not be empowered to try
disputes against the State Tax Commission. In fact, the courts have
always had jurisdiction to try disputes against the tax commission
over use taxes. §80-16-23. And in 1943 the courts were empowered
to try disputes against the commission over inheritance tax values
and to settle the appraised value of estates. §80-12-20. (Cumulative
Pocket Supp.)
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5. The Amended Petition Did State Facts Sufficient For
A D,eterminaion Of The Tax Liabiliy By The Court.

The Amended Petition asked the court to hear and
determine this dissolving corporation's tax liability as
part of the dissolution proceedings. But the judge
erroneously refused. He granted the commission's motion to dismiss. We have already seen that two grounds
claimed by the motion were invalid : ( 1) alleged lack
of jurisdiction, page 12, and, (2) the charge that this
was an attempt to review a decision of the tax commission, page 18.
But a third ground was asserted too,: that the
Amended Petition failed to show (sic) facts upon which
the relief prayed could be granted. This was not a valid
ground either because the petition did state facts sufficient for a determination of the tax by the court.
We again point out the 1945 amendment to the code.
It is §104-62-6 within the chapter covering court dissolutions. It says after the time for publication of the statutory notice has expired the court shall proceed to hear
the o-riginal application for dissolution and (if no objections are filed) shall declare the corporation dissolved.
But a decree of dissolution may not be entered until a
''tax clearance certificate'' from the tax commission is
filed showing all taxes paid. Then the amendment says
if the tax commission refuses to give the clearance
within 90 days after a request by the corporation and
the filing of a copy of its resolution to dissolve, the court
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may issue a show-cause order against the commission
and shall itself determine the tax liability of the corporation, and that upon payment of any tax found due, shall
enter the decree of dissolution.
Test the Amended Petition by the statute. It alleged
among other things (Tr. 17): the application for dissolution had previously been filed March 8, 1950 and
that (1) the statutory notice had been published and
time for publication had expired, (2) the corporation
owed no fees, taxes, etc., notwithstanding which, ( 3) the
tax commission refused to issue a clearance· certificate
(in fact, that the commission had written the corporation's attorneys stating it would continue to refuse unless the corporation would pay the $2987.32 asserted
against it). (Tr. 21.)
The Amended J;,>etition thus alleged with .other full
details, all that the statute required, i.e., (1) expiration
of the published notice (also that the company owed no
taxes) and, ( 2) the commission's affirmative refusal to
issue· a tax clearance.
We are quite aware that the amendment empowering courts to try out taxes in dissolution proceedings
says they may do so on the commission's refusal to give
clearance within 90 days from a request therefor by the
dissolving corporation and from the filing (with the tax
commission and Secretary of State) of a copy of the
resolution to dissolve. The amendment at this point is:
''If the State Tax Commission refuses or fails
to give such tax clearance 'vi thin 90 days from
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the request therefor by the dissolving corporation and from the date of the filing of a verified
copy of the resolution hereinafter referred to (the
court may issue a show-cause order against the
commission). The court shall thereupon determine· the tax liability of the corporation, and upon
payment of the sums found by the court to be due
to the tax commission, the court shall order the
corporation dissolved.'' (Parentheses supplied).
§104-62-6 .

.
The petition, frankly, did not allege a· demand or
request for the clearance. But it showed affirmatively,
however, that a demand would have been useless. The
rule is as old as the law. Where a demand would be
useless or idle or unavailing, it is unnecessary. And this
petition stated just that. It said the commission had
already written the corporation's attorneys refusing to
give the tax clearance (the letter of refusal being reproduced in full in the petition. ( Tr. 21). And it said
also that because of the commission's refusal a demand
by the corporation would be useless:
'' 12. By reason of the premises and of the
continuing refusal of the commission, wrongfully,
erroneously and arbitrarily, in that behalf, a. demand upon said tax commission for a certificate
herein certifying that all fees, taxes, penalties,
interest and costs due the state by the corporation are satisfied and discharged and for a tax
clearance to allow the corporation to be dissolved,
is and would be wholly useless, idle and of no
avail."
Demurrers have been abolished. U.R.C.P., Rule 7
(c). Motions to dismiss are substituted. Such motions
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are now employed in lieu of demurrers ''for failure to;
state a claim upon which relief can be granted.'' Rule
12 (b). Our rules are taken from the corresponding
Federal Rules of Civil Procedure. A demurrer always
admitted the material allegations of a pleading. Thomas
vs. Blythe, 44 Utah 1 ; 137 Pac. 396 ; State vs. Evans, 79
Utah 370; 6 Pac. (2d) 161; Kramer vs. Pixton, 72 Utah
1; 268 Pac. 1029; Higgins vs. Glenn, 65 Utah 406; 237
Pac. 513.
By our new rules a motion to dismiss also assumes
facts pleaded to be true. Land vs. Dollar, 67 S. Ct. 1009 ;
330 U.S. 731; 91 L. Ed. 611. Our own Tenth Circuit
Court of Appeals confirms the rule. Porter vs. Karavis,
10 Cir., 157 F. (2d) 984.
So the allegations in the Amended Petition all stood
admitted by the commission's motion to dismiss. The
commission thus admitted that it had1 already refused and
would continue to refuse to give a tax clearance. Also, as
the petition further states, that a demand would be
entirely unavaili.ng. The refusal, continuing refusal and
futility of a demand were all admitted by the motion.
Where it is shown that a demand would be unavailing,
it need not be made.
''A demand, although otherwise essential,
need not be made where it sufficiently appears
that if made it would be futile and unavailing, or
a mere useless ceremony which would not be complied
with."
C.forJ.
S. provided
Actions,
(d).
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And where the defendant has stated, as the commission did, that it will not comply with a demand, it is unnecessary.
''So the making of a demand becomes unnecessary where defendant has stated that he
would not comply.'' Id.
In replevin a demand is not necessary where it
would be useless. Lockit Cap Company vs. Globe Manufacturing Company, (Wash.) 290 Pac. 815. The nodemand rule is not limited to ·private litigants. It applies
to situations involving public bodies too.
"We are quite committed to the view that,
where demand would be useless, one is not required to do a useless thing. In the recent case
of Taxpayers League of Wayne County vs. Wightman, 296 N.W. 886, we held in a taxpayers' action,
and under facts quite comparable with the instant
situation, the fact that the defendant city appeared and answered and is resisting plaintiff,
established as a fact that the making of a demand,
such as is here insisted upon, would have been
an idle ceremony.'' Darnell vs. City of Broken
Bovv, et al. (Neb.) 299 N.W. 274.
The rule applies against this public body here. And
. as the Nebraska case points out, the very fact that the
commission is resisting the proceedings establishes as
a fact that any demand would be idle. So the necessity
of a demand for tax clearance was obviated (1) by the
commission's letter of definite and affirmative refusal,
(2) by its admission of the allegations that it refused
and would continue to refuse, and, (3) by its resisting
the action.
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And the commission's refusal was not saved by
lack of the petition to state that the resolution to dissolve had been sent to the commission or the Secretary
of State. The outright refusal shown by the commission's letter, admitted by its motion and established uncontrovertibly by its resisting the action, was an absolute
refusal. The commission served notice that no demand
or circumstance would sway it from its stubborn stand.
It refused. It would continue to refuse until the corporation paid the disputed deficiency; demands without end.
Furnishing copies of the resolution would not persuade
it either.
But filing of the resolution to dissolve is shown by
the amendment to have no purpose connected with the
demand. Its purpose, rather, is only to show the date
when the corporation resolved to quit, so that the tax
liability may be determined as of that date and the corporation cannot be taxed thereafter. This is shown
where the amendment speaks of the resolution.
"The tax liability of the corporation shall be
determined as of the date the corporation formally resolved in a proper resolution to quit doing
business as a corporation, provided, however, that
if a corporation does business other than in the
normal course of liquidation, and winding-up its
affairs, after the date determined in said resolution, the tax liability of said corporation shall be
fixed as of the date the corporation actually
ceased doing business.'' §104-62-6.
But the resolution must be furnished to the court
whenSponsored
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wise it cannot fix the date limit of the tax liability, if
any exists. So where a court determines the taxes as
the amendment allows, the resolution must, as it easily
can in this case, be produced at the trial. Then the
date limit can be applied to the tax liability, if any, of
the corporation as of the time it voted to quit.
The Amended Petition stated facts sufficient for
the determination of the tax liability by the court and
the judge clearly erred in deciding that it did not.
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CONCLUSION

The Legislature has no'v ordained in the circumstances provided that the question whether a dissolving
corporation owes any state tax shall be determined by
the courts. Charged by the Constitution only to ''administer and supervise the tax laws'' (Constitution,
Art. XIII, §11) the tax commission should concern itself,
as a public body, only to see that the question is once
legally decided. If a tax is owing, the court will say so.
The commission can be assured of that. But these commissioners are jealous of their powers. Their vigorous
resistance to a court trial of this case marks them more
as zealous litigants than as unbiased public officers.
Is the commission afraid to try out this company's
taxes in the courts, as the law commands~ Does it doubt
that it can win before a judge of an impartial tribunal,
but privately concede that it will be easy if it can try its
case before itself~ The tax commission alone can answer.
In trials in its own forum, it is detective, complaining
witness, prosecutor, judge and jury. As policeman it
pries into the citizen's books and records containing his
most private dealings. As complaining witness it next
charges him with not rendering full tribute to the commission and demands a deficiency or a. trial thereof
before itself. If the citizen disputes the claim and files,
as he has the right to do, a petition for a redetermination
of the alleged deficiency, a trial is had in the commission.
There as prosecutor the commission tries the commisagainst the citizen before itself. There as
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judge it presides over its own trial. There as jury it
·decides the facts and in the end renders a verdict between itself and the citizen, all on evidence it already
considered in the beginning when it first examined into·
his affairs before the trial. Is that due process 1 Today
is too late to say that it is not. Commissions are here to
stay. But it is not too late to deny that there can be a
semblance of impartiality where a body is at once investigator, complainant, counsel, court and jury. As
theorists men may argue that impartialness can flourish
in such an atmosphere; but as men they must deny it.
All the sovereign state of Utah can demand is that
this company's tax liability be determined. If the company owes a tax, it will promptly be paid in full. Its
stockholders are most eager for a decision. The tax
commission simply charged it, arbitrarily, with income
which belonged to other taxpayers (its four stockholders) and which has been reported once ln their returns and has been taxed already. And they have paid
the tax thereon. (Tr. 19). But the commission wants
it taxed again. Should a claim like that go unchallenged?
The dissolving court will decide between these adverse litigants-the company and the commission. And
when it does the state can not object, for the company's
tax liability will be determined once and for all. If a
tax is found owing by the court, it will be paid at once
and the judge will "order the corporation dissolved".
( §106-62-6). If none is owing, as we say, the court will
so decide and order dissolution. In either case, the state's
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claim will be derided fully by the court. The 1945 amendment demands just that-a decision in and by a dissolving eourt "!here the commission refuses to give a
tax clearance.
We respectfully submit:
1. The court had jurisdiction and was required by
the 1945 amendment to hear and determine the company's tax liability in this dissolution. proceeding as the
amendment commanded. §104-62-6. The commission's
motion to dismiss the company's Amended Petition· for
lack of jurisdiction of the subject matter was without
merit.
2. The amendment left no doubt of the court's
being vested with jurisdiction in dissolution p~o.ceedings.
Where the administrative remedy by petition and trial
before the commission had previously been exclusive,
the new grant of power to dissolving- courts- was made
wholly free of doubt by the Legislature's concluding
words that ''all acts or parts of acts in conflict herewith
are hereby repealed". §104-62-8, Laws of Utah 1945,
Chapter 26, §3.
3. A court proceeding to determine a dissolving
corporation's tax liability is not an attempted review
of a tax commission decision forbidden by §80-13-48 as
the commission contended. ''Decision'' means a final
decision after a trial before the commission itself, reviewable
only by the Supreme Court; not .a preliminary
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proposed deficiency as was ''proposed'' in the commission's deficiency letter. ( Tr. 27). So the commission's
motion upon this ground was invalid.
Legislative intent controls. The 1945 amendment empowering courts to try out taxes in dissolution
proceedings must be given full effect.
4.

5. The Amended Petition stated facts sufficient
for a determination of this company's tax by the court.
It showed the commission had refused and would continue to refuse to give a tax clearance. Its refusal was
undeniably shown by ( 1) its letter of definite and affirmative refusal, (2) its admission of the allegations that
it refused and would continue to refuse, and, ( 3) its
resisting the action. The commission's motion on this
ground was unavru1ing.
6. The trial judge erred in sustaining the commission's motion to dismiss and in dismissing the corporation's amended petition for a determination of its tax
liability. The judgment of dismissal must be reversed
with costs to this appellant and with directions to the
trial court to reinstate the amended petition and to hear
and det~rmine the tax liability of the corporation.
Respectfully submitted,
THOMAS & ARMSTRONG
Attorneys for Appellant
Budget Builders, Inc.
November, 1950;
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

